


As a front-line agency, you do a crucial job. You are often the first place clients with potential
discrimination cases go. We are aware of the pressures on your service. This guide does
not expect you to spend an unrealistic amount of time interviewing clients – though potential
discrimination cases do take longer than many other types of case. Nor does the guide
expect you to make your own judgement about whether your client has strong enough
evidence to win his/her case. The aim is simply to help you best use your valuable time to
make sensible referrals to specialist agencies and to identify a potential discrimination case
where the client does not raise the matter with you.

Nothing irritates a specialist agency more, than to be asked to take a referral with no
indication whatsoever as to what a case is about and why discrimination is even a remote
possibility. Specialist agencies can be overwhelmed by large numbers of irrelevant referrals
– you will not be the only referral agency! It is also unfair on clients to ask them to travel to
another agency, if it turns out their case could never have been discrimination.

If you are completely unfamiliar with discrimination law, it is a good idea for you immediately
to read the overview at pages 3 – 4, the definitions for each discrimination strand at pages
5 – 25, and interview tips at pages 31 – 33. Then when a client comes in with a potential
discrimination issue, you can remind yourself of the definitions under the relevant strand. If
your client is complaining of redundancy or disciplinary or dismissal related to misconduct
or poor work performance, a good place to start is the checklists on pages 26 – 30.

You must not make any judgements based on the information in this guide, as the law and
advice is simplified. For more detailed legal and practical advice, see guides listed in the
bibliography at p39.

The guide covers the six discrimination ‘strands’ ie Sex Discrimination Act 1975; Race
Relations Act 1976; Disability Discrimination Act 1995; Employment Equality (Sexual
Orientation) Regulations 2003; Employment Equality (Religion and Belief) Regulations 2003
and Employment Equality (Age) Regulations 2006. The Equal Pay Act 1970 concerning sex
discrimination in pay and contract terms is not included.
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Introduction

This guide is aimed at busy front-line advisers, who want to be sure they do
not miss discrimination cases. It is intended for generalist or non-legal
advisers who do not have the specialist expertise to run a discrimination
case or advise on whether the evidence is strong or weak, but who intend to
refer potential cases to specialist agencies such as law centres or others
funded by the Equality and Human Rights Commission to carry out advice
and casework.



With thanks to the Equality and Human Rights Commission for funding this guide.

A pdf is available on Central London Law Centre’s website at www.londonlawcentre.org.uk

If you have difficulty reading this lay-out, please contact our administrator at Central London
Law Centre for a plain text version.

The law is as known at 27 June 2008.

© Tamara Lewis
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Sex Discrimination Act 1975 (‘SDA’) covers:
� Gender.
� Gender reassignment.
� Pregnancy.
� Being married or a civil partner.

Race Relations Act 1976 (‘RRA’) covers:
� Race, Colour, Nationality, National origin, Ethnic origin.

Disability Discrimination Act 1995 (‘DDA’) covers:
� Workers with Cancer; MS; HIV.
� Workers registered with a local authority or certified by a consultant ophthalmologist as

blind or partially sighted.
� Workers who meet the definition of disability. A person is disabled if:

� s/he has a physical or mental impairment
� which has a substantial and long-term adverse effect
� on his/her ability to carry out normal day-to-day activities.

The DDA has very wide coverage. Always consider its application if your client has an
impairment or long-term ill-health. For example, depending on the severity of the effect on an
individual, the DDA can cover: depression, back impairment, epilepsy, autism, diabetes,
dyslexia, arthritis, RSI.

Employment Equality (Sexual Orientation) Regulations 2003
(‘SO Regs') cover:
� Sexual orientation, eg gay, lesbian, bi-sexual.

Employment Equality (Religion and Belief) Regulations 2003
(‘RB Regs') cover:
� Religion.
� Belief, eg humanism or pacifism. Untested whether this covers beliefs such as

vegetarianism, or political belief.
� Lack of religion or belief.
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Employment Equality (Age) Regulations 2006 (‘Age Regs') cover:
� Age, whether too young or too old.
� Restricted protection for employees aged 65 or over.

Who can bring a case?
No minimum length of service is necessary.

Your client can claim discrimination if:

� S/he is a job applicant.
� S/he has left the job.
� S/he is an employee.
� S/he is not an employee, but works personally for the employer.
� S/he is a contract worker.

A contract worker is employed by one organisation (the employer) but sent to work for another
organisation (the principal) under a contract between the two. For example:

� Your client is sent by an agency to work for an end-user.
� Your client is employed by a concession based in a department store.
� Your client is employed by a private contractor on an outsourcing arrangement.

If your client is discriminated against by the principal (the end-user; department store;
contracting authority), s/he can claim against that principal, instead of or as well as against
his/her employer.

When might discrimination happen?
You need to be alert. Unlike unfair dismissal, discrimination may happen at any stage of the
employment relationship, eg:

� Recruitment
� Treatment at work: transfer, promotion, training, pay, benefits, disciplinary action, work

allocation etc
� Dismissal
� Post dismissal if connected with the employment, eg adverse reference

Therefore it may not be mentioned explicitly by your client.

Sex discrimination in pay or contract terms is covered
by the Equal Pay Act 1970, which works differently from
the SDA and other discrimination legislation in this
guide.
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The legislation has very particular definitions of unlawful discrimination. Words
like ʻprejudiceʼ and ʻsexismʼ do not appear.
The following definitions are very precise and often very different from normal
everyday usage of words like ʻdirectʼ, ʻindirectʼ, ʻvictimisationʼ.

Direct sex discrimination
This is where the employer treats your client less favourably on grounds of his/her sex.

For example, a woman fails to get promotion. A male colleague with fewer qualifications and
less experience is promoted instead.

It is also direct sex discrimination to treat someone less favourably because:

� they are a man
� they are married or a civil partner
� they have undergone or are undergoing or are intending to undergo gender

reassignment.

There is no defence to direct sex discrimination, although there are some limited exceptions
for positive action or for genuine occupational qualifications. This is a specialist subject not
covered by this guide.

Different treatment – unfair is not enough
Always look for different treatment, not just for unfair treatment.

Keep asking yourself how the employer would have treated your client if she was a man.
This is called the ‘but for’ question. For example, ‘if my client was a man, would the employer
have

� promoted her?
� made her redundant?’

It’s a good question to ask your client too. It helps your client focus on the need to prove
different treatment, and not just unfair treatment.

� Do you think they would have given you the job if you were a man?
� Do you think your employer would have sacked you for poor work if you were a man?
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Useful evidence
� Comparators: The best evidence is an actual comparator, ie a person of the opposite

sex, who has been treated differently or better in similar circumstances. Your client may
know of someone. If not, it may be possible to find out about a comparator by using
the questionnaire procedure (see p36).

� Sexist remarks made by the relevant decision-makers. The difficulty with sexist
remarks is that they are usually denied, and there are rarely witnesses. Make sure you
find out from your client right at the beginning whether any such remarks were made
and get the precise wording.

� Workforce profile: The relative numbers, status and treatment of male and female
workers in the workplace may be revealing, although they will not be enough on their
own.

� Unexplained behaviour by the employer: The employer cannot provide a good
explanation for how your client has been treated. This works best when there is already
some other evidence of discrimination.

Extremely unfair treatment by the employer will not be
enough on its own unless completely unexplained.
Usually employers have an explanation, even if it is an
unfair one.

Ask your client:
� What reason has the employer given for not promoting you, dismissing you etc? Is it in

writing?
� Is there a comparator, eg is there a man who also did poor work, but wasn’t sacked?
� Are the circumstances of the comparator identical, or could the different treatment be

due to other factors, eg the comparator had longer service or a good reason for
delivering poor work?

� What reason is your employer likely to give for treating you differently from your
comparator?

� Does your employer usually act unfairly towards everyone or are other people treated
better than you?

� Were any remarks made which indicated a dismissive view of women?

Don’t rely on your client volunteering to you that such
remarks were made. Always ask. Clients sometimes fear
that the adviser will not consider certain remarks or
‘jokes’ to be unacceptable.

WARNING:

NOTE:



Pregnancy
It is unlawful to treat a woman less favourably for a reason related to her pregnancy.

A woman must not be disciplined, dismissed or refused a job for pregnancy-related reasons,
eg pregnancy-related sickness or inability to carry out certain duties.

Some employers are just looking for an excuse to dismiss a woman when she becomes
pregnant. Useful evidence is:

� Remarks: Hostile remarks or attitude towards your client’s pregnancy or requests for
related time-off.

� Before and after: A different attitude towards your client before and after she became
pregnant, eg before she became pregnant, she was allowed to make personal
telephone calls; now she is not.

� Comparators: A non-pregnant person is treated better than your client in comparable
circumstances, eg they both failed to meet targets, but only your client is disciplined.

� Comparator unnecessary: In some situations, it is unnecessary to consider any
comparators, where the treatment of your client is clearly related to pregnancy, eg she
is disciplined for ‘needing to go to the toilet too frequently’.

Harassment
Harassment occurs where your client is subjected to unwanted conduct related to sex or of
a sexual nature which has the purpose or effect of violating his/her dignity or creating an
intimidating, hostile, degrading, humiliating or offensive environment for him/her.

It is also harassment to treat your client less favourably because s/he has either resisted or
given in to such treatment.

Harassment by third parties (non-employees)
An employer may be legally responsible if a third party, eg customer, patient, or other
member of the public, subjects your client to harassment in the course of his/her
employment, and the employer has failed to take such steps as would have been reasonably
practicable to prevent it.

The employer must know that your client has been subject to harassment in the course of
his/her employment on at least two other occasions by a third party, whether the third party
is the same or a different person on each occasion.
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Indirect sex discrimination
Indirect discrimination occurs where your client is disadvantaged because of a provision,
criterion or practice which appears neutral, but in fact tends to particularly disadvantage
those of your client’s gender.

For example: a requirement to work full-time tends to disadvantage
women, because more women than men have childcare
responsibilities.

Requirements surrounding hours of work and flexible working cause
women a lot of difficulty. Requirements for certain qualifications,
experience and length of employment can also disadvantage
women.

The employer can seek to defend imposing a discriminatory
provision, criterion or practice by proving that it is a proportionate
means of achieving a legitimate aim. The employer needs a very good reason.

Many cases concern an employer’s refusal to allow a woman to work hours compatible with
her childcare arrangements. Whether or not this is unlawful depends on the job requirements.
Employers need very good reasons for not accommodating women in this situation.

Victimisation
The concept of victimisation is extremely important and it appears in all the discrimination
legislation. For details, see p24.
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The legislation has very particular definitions of unlawful discrimination.
Words like ʻprejudiceʼ, ʻracismʼ, and ʻinstitutional racismʼ do not appear.
The following definitions are very precise and often very different from normal
everyday usage of words like ʻdirectʼ, ʻindirectʼ, ʻvictimisationʼ.

Direct race discrimination
This is where the employer treats your client less favourably on grounds of race.

For example:

� A black worker fails to get promotion. A white colleague with fewer qualifications and
less experience is promoted instead.

� An Indian worker is dismissed for sleeping on duty. Three months previously, a non-
Indian worker only received a written warning for the same offence.

It is also unlawful to treat your client less favourably because of someone else’s race, eg a
white worker because she is going out with a black man.

There is no defence to direct race discrimination, although there are some limited exceptions
for positive action or for genuine and determining occupational requirements. This is a
specialist subject not covered by this guide.

Different treatment – unfair is not enough
Always look for different treatment, not just for unfair treatment.

Keep asking yourself how the employer would have treated your client if your client was of
a different race. This is called the ‘but for’ question. For example, ‘if my client was white,
would the employer have

� dismissed her?
� suspended her?
� held a disciplinary meeting without conducting a proper investigation first?’

It’s a good question to ask your client too. It helps your client focus on the need to prove
different treatment, and not just unfair treatment.
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� Do you think they would have given you the job if you were white?
� Do you think your employer would have sacked you for sleeping on duty if you were

white?
� Do you think the head teacher would have supported the parent if you were white?

Useful evidence
� Comparators: The best evidence is an actual comparator, ie a person of a different

racial group who has been treated differently or better in similar circumstances. Your
client may know of someone. If not, it may be possible to find out about a comparator
by using the questionnaire procedure (see p36).

� Racist remarks made by the relevant decision-makers. The difficulty with racist
remarks is that they are usually denied, and there are rarely witnesses. Make sure you
find out from your client right at the beginning whether any such remarks were made
and get the precise wording.

� Workforce profile: The relative numbers, status and treatment of black and minority
ethnic workers in the workplace may be revealing, although they will not be enough on
their own.

� Unexplained behaviour by the employer: The employer cannot provide a good
explanation for how your client has been treated. This works best when there is already
some other evidence of discrimination.

Extremely unfair treatment by the employer will not be
enough on its own unless completely unexplained.
Usually employers have an explanation, even if it is an
unfair one.

Ask your client:
� What reason has the employer given for not promoting you, dismissing you etc? Is it in

writing?
� Is there a comparator, eg is there a white person who committed the same offence, but

wasn’t sacked?
� Are the circumstances of the comparator identical, or could the different treatment be

due to other factors, eg the comparator had longer service or a better previous
disciplinary record or was not proved guilty of such a serious offence?

� What reason is your employer likely to give for treating you differently from your
comparator?

� Does your employer usually act unfairly or are other people treated better?
� Were any racist remarks made?

Don’t rely on your client volunteering to you that such
remarks were made. Always ask. Clients sometimes fear
that the adviser will not consider certain remarks or
‘jokes’ to be racist.
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Harassment
Harassment occurs where your client is subjected to unwanted conduct on grounds of race
which has the purpose or effect of violating his/her dignity or creating an intimidating, hostile,
degrading, humiliating or offensive environment for him/her.

If your client complains of ‘harassment’, you want to find out what actions by the employer
your client has in mind. The most obvious example under the definition is where your client
is subjected to racist abuse. Actions like repeated disciplinary action and imposing
impossible targets may be more suited to the definition of direct discrimination.

Indirect race discrimination
Indirect discrimination occurs where your client is disadvantaged because of a provision,
criterion or practice which appears neutral, but in fact tends to particularly disadvantage
those of your client’s racial group.

For example: a requirement that a job applicant speak fluent English would tend to
disadvantage those born in non-English-speaking countries.

Requirements for certain qualifications, experience and length of employment can also disad-
vantage certain racial groups. Sometimes it needs research to check whether this is in fact
the case.

You should always watch out for discriminatory provisions, criteria or practices, but they tend
to come up particularly:

� in selection criteria for jobs and promotion
� in redundancy selection criteria
� in criteria determining access to overtime, training and other benefits.

The employer can defend imposing a discriminatory provision, criterion or practice by proving
that it is a proportionate means of achieving a legitimate aim. The employer needs a very
good reason.

For example, it may be justifiable to insist on fluent English if the job is to teach English. It
would not be justifiable if the job was to be a cleaner. Only the level of English necessary for
the job in question should be required.

Victimisation
The concept of victimisation is extremely important and it appears in all the discrimination
legislation. For details, see p24.
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The legislation has very particular definitions of unlawful discrimination.
Words like ʻprejudiceʼ and ʻhomophobiaʼ, do not appear.
The following definitions are very precise and often very different from normal
everyday usage of words like ʻdirectʼ, ʻindirectʼ, ʻvictimisationʼ.

Direct sexual orientation discrimination
This is where the employer treats your client less favourably on grounds of sexual orientation,
ie orientation towards others of the same sex or a different sex or both.

It includes discrimination based on a guess about your client’s orientation, whether true or
false, or because of the orientation of someone else.

For example:

� An employer finds out your client is a lesbian and makes an excuse to dismiss her for
not meeting targets. A colleague, who is not gay, also fails to meet targets, but is not
dismissed.

� An employer refuses to give your client a job, even though your client is suitably
qualified. This is because of a false perception that your client is gay.

� An employer finds a pretext to dismiss your client after your client is visited at the office
by a gay friend.

There is no defence to direct sexual orientation discrimination, although there are some
limited exceptions for positive action or for genuine and determining occupational
requirements. This is a specialist subject not covered by this guide.

Different treatment – unfair is not enough
Always look for different treatment, not just for unfair treatment.
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Keep asking yourself how the employer would have treated your client if your client was not
gay. This is called the ‘but for’ question. For example, ‘if my client wasn’t a lesbian, would the
employer have

� dismissed her?
� suspended her?
� held a disciplinary meeting without conducting a proper investigation first?’

It’s a good question to ask your client too. It helps your client focus on the need to prove
different treatment, and not just unfair treatment.

� Do you think they would have given you the job if you were not gay?
� Do you think the head teacher would have supported the parent if you were not known

to be a lesbian?

Useful evidence
� Comparators: The best evidence is an actual comparator, eg a person who

is not gay (or known to be gay), who has been treated differently or better in
similar circumstances. Your client may know of someone. If not, it may be
possible to find out about a comparator by using the questionnaire procedure
(see p36).

� Homophobic remarks made by the relevant decision-makers. The difficulty
with such remarks is that they are usually denied, and there are rarely
witnesses. Make sure you find out from your client right at the beginning
whether any such remarks were made and get the precise wording.

� Workforce atmosphere: The extent to which workers feel comfortable to
‘come out’ in the workplace, and the level of openness about gay issues may
be revealing, although it won’t be enough on its own.

� Unexplained behaviour by the employer: The employer cannot provide a
good explanation for how your client has been treated. This works best when
there is already some other evidence of discrimination.

Extremely unfair treatment by the employer will not be
enough on its own unless completely unexplained.
Usually employers have an explanation, even if it is an
unfair one.

Ask your client:
� What reason has the employer given for not promoting you, dismissing you etc? Is it in

writing?
� Is there a comparator, eg is there a heterosexual person who committed the same

offence, but wasn’t sacked?
� Are the circumstances of the comparator identical, or could the different treatment be

due to other factors, eg the comparator had longer service or a better previous
disciplinary record or was not proved guilty of such a serious offence?
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� What reason is your employer likely to give for treating you differently from your
comparator?

� Does your employer usually act unfairly to all staff or are other people treated better
than you?

� Were any homophobic remarks made?

Don’t rely on your client volunteering to you that such
remarks were made. Always ask. Clients sometimes fear
that the adviser will not consider certain remarks or
‘jokes’ to be offensive.

Harassment
Harassment occurs where your client is subjected to unwanted conduct on grounds of sexual
orientation which has the purpose or effect of violating his/her dignity or creating an
intimidating, hostile, degrading, humiliating or offensive environment for him/her.

If your client complains of ‘harassment’, you want to find out what actions by the employer
your client has in mind. The most obvious example under the definition is where your client
is subjected to homophobic abuse or is ‘outed’ against his/her will. Actions like repeated
disciplinary action and imposing impossible targets may be more suited to the definition of
direct discrimination.

Indirect sexual orientation discrimination
Indirect discrimination occurs where your client is disadvantaged because of a provision,
criterion or practice which appears neutral, but in fact tends to particularly disadvantage
those of your client’s sexual orientation.

For example: an employer allows workers with children to have first choice of time-off over
the Christmas holidays. Although some gay workers do have children, proportionately they
are less likely to do so.

The employer can defend imposing a discriminatory provision, criterion or practice by proving
that it is a proportionate means of achieving a legitimate aim. The employer needs a very
good reason.

Unfortunately, it is permitted to confine access to certain benefits to married people and civil
partners.

Victimisation
The concept of victimisation is extremely important and it appears in all the discrimination
legislation. For details, see p24.

NOTE:



The legislation has very particular definitions of unlawful discrimination.
Words like ʻprejudiceʼ, ʻanti-semitismʼ and ʻIslamophobiaʼ, do not appear.
The following definitions are very precise and often very different from normal
everyday usage of words like ʻdirectʼ, ʻindirectʼ, ʻvictimisationʼ.
All religions seem to be covered, even if they are unusual. Beliefs such as humanism and
pacifism should be covered. It is uncertain whether other beliefs, eg vegetarianism, or even
political beliefs are covered.

Direct religion or belief discrimination
This is where the employer treats your client less favourably on grounds of religion or belief,
or lack of religion or belief. It includes discrimination based on someone else’s religion or
belief.

For example:

� An employer dismisses your client, who is Muslim, after the probation period because
s/he has been too slow to learn the job. Another probationer, who is not a Muslim, is
kept on, even though s/he has taken even longer to learn the job.

� An employer stops inviting your client, who is Christian, to business meetings, after
seeing her with her Rastafarian boyfriend.

There is no defence to direct religion or belief discrimination, although there are some limited
exceptions for positive action or for genuine and determining occupational requirements.
This is a specialist subject not covered by this guide.

Different treatment – unfair is not enough
Always look for different treatment, not just for unfair treatment.

Keep asking yourself how the employer would have treated your client if your client was a
different religion etc. This is called the ‘but for’ question. For example, ‘if my client wasn’t a
Muslim, would the employer have
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� recruited him/her?
� held a disciplinary meeting without conducting a proper investigation first?’

It’s a good question to ask your client too. It helps your client focus on the need to prove
different treatment, and not just unfair treatment.

� Do you think they would have given you the job if you were not Muslim?
� Do you think the employer would have carried out a proper investigation if you were not

Muslim?

Useful evidence
� Comparators: The best evidence is an actual comparator, eg a person of a different

religion, who has been treated differently or better in similar circumstances. Your client
may know of someone. If not, it may be possible to find out about a comparator by
using the questionnaire procedure (see p36).

� Offensive remarks made by the relevant decision-makers. The difficulty with such
remarks is that they are usually denied, and there are rarely witnesses. Make sure you
find out from your client right at the beginning whether any such remarks were made
and get the precise wording.

� Workplace atmosphere: The extent to which different religious practices are
accommodated in the workplace may be revealing, although it won’t be enough on its
own.

� Unexplained behaviour by the employer: The employer cannot provide a good
explanation for how your client has been treated. This works best when there is already
some other evidence of discrimination.

Extremely unfair treatment by the employer will not be
enough on its own unless completely unexplained.
Usually employers have an explanation, even if it is
an unfair one.

Ask your client:
� What reason has the employer given for not promoting you,

dismissing you etc? Is it in writing?
� Is there a comparator, eg is there a non-Muslim person who

committed the same offence, but wasn’t sacked?
� Are the circumstances of the comparator identical, or could the different

treatment be due to other factors, eg the comparator had longer service or a
better previous disciplinary record or was not proved guilty of such a serious offence?

� What reason is your employer likely to give for treating you differently from your comparator?
� Does your employer usually act unfairly to all staff or are other people treated better

than you?
� Were any anti-religious remarks made?

16 Identifying discrimination in employment

WARNING:

THE BEST EVIDENC
E IS A

PERSON OF A DIFFERENT

RELIGION WHO HAS

BEEN TREATED BETTER

IN SIMILAR

CIRCUMSTANCES.



Don’t rely on your client volunteering to you that such
remarks were made. Always ask. Clients sometimes fear
that the adviser will not consider certain remarks or
‘jokes’ to be offensive.

Harassment
Harassment occurs where your client is subjected to unwanted conduct on grounds of
religion or belief which has the purpose or effect of violating his/her dignity or creating an
intimidating, hostile, degrading, humiliating or offensive environment for him/her.

Some examples are:

� anti-Muslim remarks or so-called ‘jokes’, eg referring to terrorism.
� harassing Jewish workers because of their (perceived) support for Israel.
� a devout Christian haranguing colleagues for being insufficiently religious.

Indirect religion or belief discrimination
Indirect discrimination occurs where your client is disadvantaged because of a provision,
criterion or practice which appears neutral, but in fact tends to particularly disadvantage
those of your client’s religion or belief.

For example: an employer refuses to allow any worker to wear head coverings. This would
particularly disadvantage a Muslim woman who felt obliged to wear a headscarf for religious
reasons. It is irrelevant that not all Muslim women feel they should wear the veil. It is enough
that more Muslims than non-Muslims feel the need to wear head coverings.

The employer can defend imposing a discriminatory provision, criterion or practice by proving
that it is a proportionate means of achieving a legitimate aim. The employer needs a very
good reason.

Some provisions, criteria or practices which, unless justified, often indirectly discriminate
against religious groups are:

� imposing shifts or working hours which interfere with Sabbaths, religious holidays or
prayer times.

� arranging training, important meetings or works outings on religious holidays.
� imposing dress requirements which clash with religious obligations.

Victimisation
The concept of victimisation is extremely important and it appears in all the discrimination
legislation. For details, see p24.
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The legislation has very particular definitions of unlawful discrimination.
Words like ʻprejudiceʼ and ʻageismʼ, do not appear.
The following definitions are very precise and often very different from normal
everyday usage of words like ʻdirectʼ, ʻindirectʼ, ʻvictimisationʼ.
There must not be discrimination against people of any age, although employees have
restricted rights once they reach 65 (see below).

Direct age discrimination
This is where the employer treats your client less favourably on grounds of his/her actual or
perceived age.

For example:

� An employer selects your client for redundancy because s/he is older than the other
candidates.

� An employer refuses to recruit your client to an important post, because your client
looks too young.

Some employers deny they have taken the decision based on age at all. Other employers
admit it, but say it is justified.

Unlike all other forms of direct discrimination, there is a potential defence to direct age
discrimination. The employer can justify direct age discrimination by showing it is a
proportionate means of achieving a legitimate aim. This is difficult to prove.

There are also a number of exceptions. These are too detailed to explain here, but relate to
areas such as the national minimum wage, service-related benefits, some aspects of
pensions, and retirement age.

Different treatment – unfair is not enough
Always look for different treatment, not just for unfair treatment.
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Age discrimination 19

Keep asking yourself how the employer would have treated your client if your client was
younger / older. This is called the ‘but for’ question. For example, ‘if my client was younger,
would the employer have

� recruited him/her?
� pressurised him/her to volunteer for redundancy?’

It’s a good question to ask your client too. It helps your client focus on the need to prove
different treatment, and not just unfair treatment.

� Do you think they would have given you more training if you were younger?
� Do you think the employer would have taken you to the business conferences if you

were older?

Useful evidence where the employer denies age discrimination
� Comparators: The best evidence is an actual comparator, eg a younger or older

person, who has been treated differently or better in similar circumstances. Tiny age
differences might not be relevant unless there is an obvious reason why they might be,
eg your client has reached the next decade. Your client may know of a comparator. If
not, it may be possible to find out about a comparator by using the questionnaire
procedure (see p36).

� Ageist remarks made by the relevant decision-makers. The difficulty with such
remarks is that they are usually denied, and there are rarely witnesses. Make sure you
find out from your client right at the beginning whether any such remarks were made
and get the precise wording.

� Workplace atmosphere: The way people of certain ages are treated in the workplace
can be significant, although it will not be enough on its own.

� Unexplained behaviour by the employer: The employer cannot provide a good
explanation for how your client has been treated. This works best when there is already
some other evidence of discrimination.

Extremely unfair treatment by the employer will not be
enough on its own unless completely unexplained.
Usually employers have an explanation, even if it is an
unfair one.

Ask your client:
� What reason has the employer given for not promoting you, dismissing you etc? Is it in

writing?
� Is there a comparator, eg is there a younger / older person who committed the same

offence, but wasn’t sacked?
� Are the circumstances of the comparator identical, or could the different treatment be

due to other factors, eg the comparator had longer service or a better previous
disciplinary record or was not proved guilty of such a serious offence?

WARNING:
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� What reason is your employer likely to give for treating you differently from your
comparator?

� Does your employer usually act unfairly to all staff or are other people treated better
than you?

� Were any ageist remarks made?

Don’t rely on your client volunteering to you that such
remarks were made. Always ask. Clients sometimes fear
that the adviser will not consider certain remarks or
‘jokes’ to be offensive.

Harassment
Harassment occurs where your client is subjected to unwanted conduct on grounds of age
which has the purpose or effect of violating his/her dignity or creating an intimidating, hostile,
degrading, humiliating or offensive environment for him/her.

For example, there is constant ‘banter’ about your client getting old. Our society is rather
slow to understand that such remarks are unacceptable if unwanted by the recipient.

Indirect age discrimination
Indirect discrimination occurs where your client is disadvantaged because of a provision,
criterion or practice which appears neutral, but in fact tends to particularly disadvantage
those of your client’s age group.

For example, a job is advertised requiring 5 years’ experience. Your client, aged 22, is
rejected because s/he has only 3 years’ experience. Young workers are less likely to have
acquired long experience.

The employer can defend imposing a discriminatory provision, criterion or practice by proving
that it is a proportionate means of achieving a legitimate aim.

Some provisions, criteria or practices which, unless justified, often indirectly discriminate
against age groups are:

� certain types of qualification
� length of service (though service-related benefits are permitted in many

circumstances)
� maximum experience (disadvantages older workers)
� IT experience
� long or inflexible hours (interferes with older workers’ caring obligations)

NOTE:



Victimisation
The concept of victimisation is extremely important and it appears in all the discrimination
legislation. For details, see p24.

Employees aged 65
It is not age discrimination to dismiss your client genuinely for retirement if s/he is an
employee and aged 65 or above. Certain procedures must be followed.

It is not age discrimination to refuse to recruit your client to an employee post if s/he is 65 or
within 6 months of 65 or any higher normal retirement age.

Remember these exceptions only apply to employees. The rules about retirement are
complicated. Your client needs specialist advice.

Age Discrimination 21
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Disability discrimination
The definition of disability is at p3.

Failure to make reasonable adjustments
If your client is put at a disadvantage at work due to an effect of his/her disability, the employer
must make all reasonable adjustments to correct this disadvantage.

The employer is expected to take positive action in this respect. It may well mean treating your
client more favourably than others. This is simply to even up the playing field.

Possible adjustments are:
� Adjusting premises. (For example, workers with multiple sclerosis can have difficulties

with doors and stairs.)
� Acquiring or modifying equipment. (For example, specialist software can assist

workers with a visual impairment, dyslexia or typing difficulties.)
� Modifying instructions or reference manuals.
� Modifying testing or assessment procedures. (For example, a worker with dyslexia may

need more time and fewer written tests.)
� Providing a reader or interpreter.
� Providing supervision or other support.
� Adjusting hours of work or training. (Your client may wish to work shorter hours through

tiredness or to travel outside rush-hour.)
� Allowing time-off for rehabilitation, assessment or treatment.
� Training or mentoring.
� Reallocating some duties.
� Assigning the person to a different workplace or training location.
� Transferring to any suitable available alternative posts.

How much is the employer expected to do?
If your client believes certain things could have been done, do not rule them out because they
seem a lot to ask. The tribunal will consider factors such as the size and resources of the
employer; the cost and practicality of the adjustment; the availability of grants etc.

Employers are not obliged to make adjustments unless
they know or should have realised that your client has a
disability. It is not necessary for your client to ask
specifically for adjustments, but it helps.

NOTE:



Ask your client:
� Have you had difficulty carrying out any workplace tasks because of your disability?
� Are there any steps which your employer could take to remove this difficulty, eg

changing hours or systems or getting in special equipment?
� Is your employer aware you have a disability?
� Have you told your employer you are having difficulty or need help? When?
� Has your employer ever carried out an assessment? When?
� Has your employer taken any steps at all to assist?

Direct disability discrimination
This is where the employer treats your client less favourably on grounds of his/her disability.

For example, your client (who is disabled) is absent for over 90 days in one year and as a
consequence, is dismissed. Another worker, who is not disabled, is also absent for over 90
days, but is not dismissed.

There is no defence to direct disability discrimination.

Disability-related discrimination
This is where the employer treats your client less favourably for a reason related to his/her
disability.

For example, the employer does not recruit your client because s/he cannot type quickly.
The reason your client cannot type quickly is because s/he has arthritis.

Employers have a potential defence to disability-related discrimination if they can justify what
they have done. However, they must first meet their duty to make reasonable adjustments.

A recent housing case in the House of Lords has
thrown doubt on the meaning of disability-related
discrimination, and the above example may no longer
be correct. You will need specialist advice.

Harassment
Harassment occurs where, for reasons related to your client’s disability, s/he is subjected to
unwanted conduct which has the purpose or effect of violating his/her dignity or creating an
intimidating, hostile, degrading, humiliating or offensive environment for him/her.

Victimisation
The concept of victimisation is extremely important and it appears in all the discrimination
legislation. For details, see p24.
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� ‘Victimisation’ under the discrimination legislation does not have its normal everyday
meaning. It does not necessarily mean harassing or picking on your client.

� It is victimisation to punish your client because s/he has complained about
discrimination in some way, eg verbally, in a letter, in a written grievance, or in a
tribunal case.

For example, your client brings a grievance complaining of race discrimination. Shortly
after, s/he is made redundant on a false pretext.

� It does not matter if your client was initially wrong to believe discrimination had
occurred, as long as the complaint was made in good faith.

� Victimisation is very common. Be sure to look out for it.

Note:
� Your client must have complained about discrimination, not just unfair treatment.
� The complaint must be that discrimination took place under the discrimination

legislation, eg your client must have complained of ‘race discrimination’ or
‘discrimination because of my age’, not simply ‘discrimination’.

� Your client need not have actually complained. It may be that the employer anticipates
that your client is going to make a complaint. This is harder to prove.

� The complaint can be about discrimination against your client or against someone
else. Witnesses in discrimination grievances and tribunal claims should therefore be
protected.

Your client needs to prove:
� S/he made the initial complaint of discrimination. The complaint is often called ‘the

protected act’.
� S/he was treated less favourably as a result, eg on some pretext s/he was disciplined,

dismissed, refused promotion, denied overtime, made redundant.
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TO PUNISH YOUR
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The agency receiving your referral will want to know:

� What is the treatment which your client is now complaining of? When did it take place?
� When and to whom did your client originally complain of discrimination? Was it in

writing?
� Exactly what did your client say? Did s/he make it clear s/he was talking about

discrimination based on race, sex, age, religion, sexual orientation etc (as applicable)?
� What was the employer’s reaction?
� Has the employer treated your client differently before and after the complaint?
� Has the employer treated your client differently from work colleagues who have made

no such complaints?

Victimisation 25

Victimisation
Protected act (client’scomplaint)

Act of victimisation(employer’s badreaction)



Find out these key facts:
� Background: your client’s job; the employer’s business; the size of the employer and

your client’s department; the general pattern of staff and jobs according to race, sex,
age, religion, sexual orientation etc (as relevant to your client’s complaint).

� Key dates: when your client started; the date of the alleged offences; the date of
disciplinary action or dismissal, and any appeal / appeal outcome.

� The nature of the alleged misconduct and your client’s comments.
� Has a work colleague of a different race, sex, age, religion, sexual orientation etc

committed a similar offence but received a lesser punishment?
� Your client’s disciplinary record.
� Does your client believe discrimination has occurred and if so, why?
� Any other discriminatory incidents or remarks.
� Has your client has ever complained of discrimination? If so, full details of the

complaint and the employer’s reaction.

Possible indications of discrimination:
� Comparators: a work colleague of a different race, sex, age, religion, sexual orientation

etc has committed a similar offence but received a lesser punishment.
� The employer cannot provide a good reason for disciplining / dismissing your client.
� Disciplinary action is initiated a long time after the original offence occurred and there

is no good reason for this.
� The employer withholds information from your client – suspending him/her without

giving reasons; delaying in setting out the allegations against him/her.
� The employer keeps moving the goalposts, adding and dropping or reframing various

allegations.
� Discriminatory remarks.
� Other discriminatory treatment of your client.
� Workers of your client’s race, sex, age, religion, sexual orientation etc are generally

treated differently or worse in the workplace, eg proportionally more disciplinary action
is taken against black staff.
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Misconduct: disciplinary or
dismissal

NOTE:

� For an overview of the different strands of discrimination, see p3.
� For more detail of the type of discrimination you have identified,
see also pages 5 – 24.

� If your client was dismissed, s/he may also have claims for notice
pay, unfair dismissal, outstanding wages or holiday pay.



Find out these key facts:
� Background: your client’s job; the employer’s business; the size of the employer and

your client’s department; the general pattern of staff and jobs according to race, sex,
age, religion, sexual orientation etc (as relevant to your client’s complaint).

� Key dates: when your client started; the date of the alleged poor performance; the
date of disciplinary action or dismissal, and any appeal / appeal outcome.

� The nature of the alleged poor performance and your client’s comments.
� Has a work colleague of a different race, sex, age, religion, sexual orientation etc has

also poorly performed but received a lesser punishment or a more supportive
approach?

� Your client’s disciplinary record; whether capability issues have been raised previously
(and when).

� Has your client had appraisals? Have these been good? Did they raise the issue for
which s/he is now being disciplined / dismissed?

� Does your client believe discrimination has occurred and if so, why?
� Does your client accept s/he has performed poorly, but put it down to reasons related

to his/her disability or her pregnancy?
� If your client is disabled, has the employer failed to make reasonable adjustments

which would enable your client to do his/her job?
� Any other discriminatory incidents or remarks.
� Has your client has ever complained of discrimination? If so, full details of the

complaint and the employer’s reaction.

Possible indications of discrimination:
� Comparators: a work colleague of a different race, sex, age, religion, sexual orientation

etc has poorly performed in a similar way but received a lesser punishment or a more
supportive approach, eg training.

� The employer cannot provide a good reason for disciplining / dismissing your client.
� Discriminatory remarks.
� Other discriminatory treatment of your client.
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Poor performance: disciplinary
or dismissal



� Workers of your client’s race, sex, age, religion, sexual orientation etc are generally
treated differently or worse in the workplace, eg proportionally more disciplinary action
is taken against black staff.

� Your client is unable to perform well for reasons related to his/her disability or
pregnancy.
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� For an overview of the different strands of discrimination, see
p3.

� For more detail of the type of discrimination you have identified,
see also pages 5 – 24.

� If your client was dismissed, s/he may also have claims for notice
pay, unfair dismissal, outstanding wages or holiday pay.

NOTE:



Find out these key facts:
� Background: your client’s job; the employer’s business; the size of the employer and

your client’s department; the general pattern of staff and jobs according to race, sex,
age, religion, sexual orientation etc (as relevant to your client’s complaint).

� Key dates: when your client started; the date of any consultation or meetings regarding
pending redundancy; the date s/he was made redundant.

� How many redundancies were made and roughly who else was selected?
� What is the pattern of those made redundant, compared with those retained, by

reference to race, sex, age, religion, sexual orientation etc (as relevant to your client’s
complaint)?

� What reason was your client given for his/her selection? What are your client’s
comments on that reason?

� What were the redundancy selection criteria? How well did your client meet the
criteria?

� Was your client offered alternative employment?
� Does your client believe discrimination has occurred and if so, why?
� Any other discriminatory incidents or remarks.
� Has your client has ever complained of discrimination? If so, full details of the

complaint and the employer’s reaction.

Possible indications of discrimination:
� Comparators: work colleagues of a different race, sex, age, religion, sexual orientation

etc or who were not disabled or pregnant were retained, when some of those were
more obvious to select for redundancy.

� The employer cannot provide a good reason for selecting your client for redundancy.
� Discriminatory remarks.
� Other discriminatory treatment of your client.
� Workers of your client’s race, sex, age, religion, sexual orientation etc are generally

treated differently or worse in the workplace.
� The redundancy selection criteria would tend to discriminate against those of your

client’s race, sex, age, religion or sexual orientation, eg
� Last in First out – could disadvantage women, black or younger workers
� Part-timers – could disadvantage women
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Redundancy



� The selection criteria disadvantaged your client because s/he has a disability,
eg requirements for multi-tasking; attendance record.

� If your client is on maternity leave, she must be offered any suitable alternative
vacancy.
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NOTE:

� For an overview of the different strands of discrimination, see p3.
� For more detail of the type of discrimination you have identified, see
also pages 5 – 24.

� Your client may also have claims for notice pay, redundancy pay,
unfair dismissal, outstanding wages or holiday pay.



Other parts of this guide set out information which you need to obtain
from your client. But interviewing clients with potential discrimination
cases involves skills and sensitivity. Here are some thoughts.

Show you care – holding your client’s confidence
When discussing the possibility of discrimination, don’t sound detached and indifferent.
You need to indicate that in principle, your stand-point is anti-discrimination. This is a separate
matter from whether discrimination can be proved in any individual case.

Don’t be judgmental
No doubt your organisation has a clear policy on this. Of course you should not be influenced
by your own opinions, eg whether your client should have revealed his/her disability to the
employer on being appointed; whether your client should have got pregnant so soon after
starting a job; whether women’s maternity rights are excessive; whether you approve of
certain religious views; whether certain racist comments were not badly intended etc. Quite
apart from the social unacceptability of such views, the law is the law and your job is to
advise on it.

Be careful not to make unconscious stereotyped assumptions about what workers can and
cannot do because of their age.

Don’t just signpost
You may not have much time, but specialist agencies usually want you to carry out some
preliminary filter before referring on. You are not being asked to assess the strength of the
evidence, but you need to find out enough to know the issue of discrimination is worth further
exploration.

When you ring up a specialist agency and ask to make a referral, the agency can find it
frustrating if you have not found out enough basic information about your client’s case to
have a sensible conversation. The checklists on pages 5-30 are designed to help you find
out some basic facts, which will give the specialist agency an idea as to whether there is an
issue worth exploring.

Interviewing your client prior to referral 31

Interviewing your client prior
to referral



Raising the issue of discrimination with
your client

It’s your job to raise the issue
Some clients will confidently mention discrimination to you from the outset. Others will wait
for you to raise the matter. Do not assume that your client doesn’t think there has been
discrimination just because s/he doesn’t bring up the issue unprompted.

Always ask yourself whether discrimination has occurred
As a general rule, if your client is a member of a commonly discriminated-against group and
is complaining of unfair treatment (as opposed to, eg, a pay-slip query), this should be
enough for you to ask yourself whether discrimination is a possibility.

How and when should you raise the issue?
There is no precise rule as to when you should raise the issue, but generally speaking – not
too soon (build a rapport first) and not too late (your client will think you are uninterested).

Don’t feel embarrassed to raise the issue. There are always exceptions, but the vast majority
of clients will be pleased you are clearly ready to consider the matter.

There are various ways to raise discrimination. Get a feel for the person you are talking to,
but here are some possibilities:

� ʻPrompt questionsʼ offering an opening to the client: Why do you think you have been
treated that way? Does everyone get treated like that? Why do you think it is unfair?

� Offering the client a ʻmenuʼ: The law says there must not be any discrimination on
grounds of race, sex, age, religion, sexual orientation, disability etc. Could any of these
apply?

� Direct questions where the above do not elicit anything (don’t rely on the client
responding to ‘prompts’): Do you think it was race discrimination? Do you think it was
racist? Does your employer treat white people better than black people? Do you think
your employer did that because you are not English? Do you think you would have got
the job if you were younger?

Be tactful where the issue may be very sensitive, eg

� You suspect your client is gay or lesbian and has been discriminated against as such,
but your client has not told you s/he is gay or lesbian. The best way to raise the issue
would probably be a general ‘prompt’ question, and if that doesn’t work (your client
may be embarrassed), making it easier by offering a ‘menu’ (see above). A direct
question would usually be inappropriate.
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� You believe your client has a disability within the broad definition in the Disability
Discrimination Act, but your client has not self-identified as disabled. Some clients may
be upset or offended at the suggestion, sometimes because of their own prejudices.
Understandably, this may be particularly sensitive for clients with depression. It is best
to introduce the subject by explaining that there is a law which protects people against
discrimination for various kinds of injury, impairment and illness, and not just
conventionally understood disabilities. You will see very quickly if your client is
disturbed by being brought under this umbrella and can give further reassuring
explanation if it seems required.

Making sense of your client’s story
Stories of workplace discrimination tend to be long and detailed and you can feel
overwhelmed. It helps to find a structure. Once you have listened to your client:

� List all the potential acts of discrimination, ie key incidents of mistreatment (disciplinary
warnings, dismissal, failed promotions etc).

� Note the date of each incident. This is important for time-limits and shows you how
urgent it is to get the matter referred. Dates are also useful in that looking at the order
of events can be very revealing.

� Note who carried out each of the acts of discrimination, eg a particular manager; a
recruitment panel; an employment agency.

� If your client ever complained of discrimination, note that too.

For example, where an agency worker has been harassed by the bank where she has been
placed, your note might look like this:
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14 Jan 08sexual comments by bank manager(Peter Boston)
20 Mar 08sexual assault by Peter Boston

22 Mar 08client complaint to chief exec,
Bank, + to own employment agency(Sally Gillings)

2 April 08placement at bank terminated.
Decision: agency (Sally Gillings),
allegedly at Bank’s request(chief exec)



For CABx

� As a generalist adviser, you may need to work to win your client’s confidence.

� Don’t consider the possibility of discrimination only when your client does not

qualify to claim unfair dismissal. Discrimination is important in its own right.

� Don’t be shy about raising discrimination.

� Don’t simply tell clients to ‘come back after you have been dismissed’. Clients

need advice and guidance on how to handle dismissal hearings and what to say.

If discrimination is a possible issue, contact any specialist agency at this stage.

� Don’t leave it to clients to draft their own letters or grievances, even if you have

given verbal guidance or written templates. Clients usually do it badly or not at all.

� If you are intending to refer on to a specialist agency, seek its advice as soon as

possible. Early steps may make a difference to the final outcome.

For RECs

� Unfair treatment of a black person is not necessarily discrimination. For direct

discrimination you need to prove different treatment.

� Generally poor equal opportunities practice and policies by an employer do not

mean the employer has necessarily discriminated against your client on the

particular occasion.

� Equally, the fact that there are high levels of discrimination in our society does not

mean your client has been discriminated against on this occasion.

� You can’t win a discrimination case on a ‘feeling’ or ‘belief’ that discrimination has

occurred. You need objective evidence to persuade an employment tribunal.

� Keep an eye on time-limits. You can get sucked into ongoing help and lose sight

of legal time-limits.

For health professionals

� If your patient is being treated badly at work because of health issues, s/he may

be able to invoke the help of the Disability Discrimination Act (DDA). The DDA

can cover invisible disabilities, back problems, depression as well as obvious

disabilities.

� If your patient is pregnant, she has various employment rights, including the right

to a health and safety adjustment of her duties or the right to stay at home if

necessary for her health or that of her unborn baby. She also must not be

discriminated against because of her pregnancy.

� Discrimination law is complicated and your patient needs specialist advice on

her exact rights before taking any decisions.
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Before the case starts
� Your client may need to write a letter to the employer raising his/her concerns or s/he

may want to take a formal grievance or appeal against dismissal.
� There are strict rules under the statutory dispute resolution procedures. The

procedures are due to be abolished in 2009, but likely to be replaced by something
similar.

� Under these rules, if your client is an employee, s/he must set out a written grievance
regarding any discrimination (other than dismissal) before starting any tribunal claim.

� Whether or not the statutory dispute resolution procedures apply, these early letters,
grievances and appeals, are very dangerous. Your client may say the wrong thing, or
omit to say the right thing, and this can cause big problems in running the tribunal
case. Even a letter innocently asking only for outstanding wages can lead to difficulty
because the tribunal would have expected your client to mention discrimination if s/he
really believed it had occurred.

� If you are intending to refer the case on, it is best to do so as early as possible, so that
the agency receiving your referral can make the necessary tactical decisions.

� If – because of time-scales – you need to help your client write certain letters,
grievances or appeals, bear these principles in mind:
� If any racist or similar remark has been made to your client, it is usually crucial to

mention it the first time your client makes a written complaint.
� The letter should clearly describe every act of discrimination complained of.
� The letter should specify what type of discrimination is complained of, eg race, sex,

age etc.
� Although your client can express feelings, the tone should not be abusive or lose

credibility by alleging conspiracies and making wild accusations without solid
evidence.

� If the issue is discrimination, it can be a mistake to raise numerous other issues and
complaints for which there is no legal remedy.

� Sometimes it is tactically best for the letter to appear to come from your client rather
than from you. The involvement of an external advice agency often aggravates
situations and in any event, makes the employer more cautious.
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The questionnaire procedure
� The questionnaire procedure is only available in discrimination cases. It is a way for

your client to gather the evidence necessary to prove his/her case.
� It can be very hard to obtain detailed evidence by any other method. Well-written

questionnaires win discrimination cases. Badly written ones lead to good cases losing.
� Your client can ask all sorts of questions, eg

� in a recruitment case, who else applied; who got the job; their qualifications and
experience?

� in a misconduct case, who has committed similar acts of misconduct and how
were they treated?

� The questionnaire is written on a standard form and sent to the employer, either before
the tribunal case starts or within 21 days afterwards (28 days under the DDA 1995).

� You should not be writing the questionnaire. There is usually only one chance to write a
questionnaire. If you write an inadequate questionnaire, the agency which takes over
the case will be stuck with it. It can make the difference between winning and losing.

� If you have to write the questionnaire because of the time-limits, you should get hold of
one of Central London Law Centre’s specialist questionnaire guides (see p39).
In particular, make sure you ask:
� who made each key decision about your client, when and what were their reasons.
� for details about any comparator you have identified.
� questions to find comparators.

Time-limits for starting a tribunal case
� Discrimination cases are heard in the employment tribunal. The case starts when the

tribunal claim form arrives at the correct tribunal office.
� Time-limits may be extended where the statutory dispute resolution procedures apply

(see below). Subject to that, time-limits are as follows:
� The tribunal deadline is 3 calendar months less 1 day from the act of discrimination,

eg if act of discrimination occurs on 3rd April, last day for submitting the claim is 2nd
July.

� Earlier incidents can still be referred to, but only as background evidence.
� The tribunal has power to extend the time-limit if it is just and equitable to do so. But do

not rely on this.
� If the act of discrimination is a disciplinary warning, count time from the date the

warning is given, not from the outcome of any appeal. In a dismissal case, count time
from the termination date, not from the appeal outcome.

� If the act of discrimination is a failed promotion, count time from when the employer
took the decision not to promote, not from when your client found out, and not from the
outcome of any related grievance.

� If there are several discriminatory actions, each one needs to be kept in time. Count
time from the earliest of the incidents, not from the latest. It is essential that the first
time you advise the client, you establish all the incidents which may be the subject of
the claim. Clients often come to you only because of the latest incident.
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� In exceptional circumstances, a sequence of incidents may constitute a continuing
discriminatory state of affairs. If so, the time can be counted from the last incident or
even be ongoing. Never rely on this principle to deliberately allow a time-limit to pass.
It is hard to predict when a tribunal will accept continuing discrimination has taken
place.

� In a disability discrimination case, where the employer has failed to make a reasonable
adjustment, count time from when the employer refused to make the adjustment or, if
the employer has said nothing, from the date when you would expect a non-
discriminatory employer to have made the adjustment.

Statutory dispute resolution procedures
� Where the statutory dispute resolution procedures apply, the time-limit can be

extended by an extra 3 months so that it becomes 6 calendar months less 1 day from
the act of discrimination. Be very careful. If you are wrong about the procedures
applying, then there will be no extension of time.

� For dismissal, time is only extended if, at the date the original 3 month time-limit
expires, your client reasonably believes the dismissal procedure is still ongoing, eg
there is an outstanding appeal.

� For non-dismissal discrimination, time is extended provided your client sends the
employer a written grievance within the original 3 month time-limit. It does not matter
whether the grievance is still ongoing or has been completed or the employer refuses
to deal with it.

� Your client must wait at least 28 days after submitting the grievance before starting the
tribunal claim, but must not go beyond the tribunal time-limit.

� If the appeals are not finished by the end of the additional 3 months, there is no
additional extension.

� The rules are very complicated. You should take specialist advice.

Example
Time-limits can be incredibly complicated when there are several incidents of discrimination,
so that extensions under the statutory dispute resolution procedures may apply to some and
not to others, and when there are other claims too, eg unfair dismissal. It is recommended
that you

� list every alleged discriminatory action
� note its date
� note the deadline for each in red pen
� if a written grievance was necessary under the statutory dispute resolution

procedures, note the date of the grievance and the extended time-limit
� circle the earliest date you need to submit the claim for everything to be in time.

Action 37



In the following example, the statutory dispute resolution procedures apply:
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discriminatory
incident date time-limit

Failed promotion 12 January 2008 11 April 2008
attempt Mentioned in grievance letter 26

February 2008;
extends time till 11 July 2008

Enforced transfer 20 February 2008 19 May 2008
Mentioned in grievance
letter 26 February 2008;
extends time till 19 August 2008

Redundancy 4 March 2008 3 June 2008
Appeal process completed by this
date, so no time extension



Books
Employment Law: An Adviser's Handbook. By Tamara Lewis
Published Legal Action Group. Tel: 020 7833 2931. Edition 7 (2007). Updated every two
years. Guide to law, evidence, tactics and tribunal procedure, with comprehensive check-
lists and precedents. Covers all key areas of employment law with large discrimination
section.

Central London Law Centre Guides
For availability of hard copies, contact administrator: 020 7839 2998. Updated electronic
versions of all the following guides, except ‘Identifying employment cases’ are on the
EHRC website at
www.equalityhumanrights.com/en/foradvisers/takingtotribunal/Pages/casesresources.aspx

Proving disability and reasonable adjustments: A workerʼs guide to evidence under
the DDA. By Tamara Lewis. Practical guidance for deciding whether your client is covered
by the definition of disability, and ideas for possible adjustments. Gazette of 24 different
impairments.

Identifying employment cases: checklists for diagnosis and interviews.
By Tamara Lewis. February 2008. Guide for generalist advisers or those new to
employment law on how to start investigating cases. Cross-references to Employment
Law: An Adviser’s Handbook.

Discrimination Questionnaires: How to Use the Questionnaire Procedure in Cases of
Discrimination in Employment. By Tamara Lewis. Guide to procedure and sample
questionnaires for various discrimination strands, particularly sexual orientation, religion
and belief. There are also individual specialist guides for race, sex and equal pay,
disability and age questionnaires.

Other guides
How to recognise cases of age discrimination: an adviserʼs toolkit. By Tamara Lewis.
Published by Help the Aged, August 2006. Available for downloading as a pdf at
www.taen.org.uk/Publications/ad_guide_for_advisers.pdf Practical tips for evidence in
different employment situations.

Websites
Equality and Human Rights Commission www.equalityhumanrights.com
Law Centres Federation www.lawcentres.org.uk

Publications and resources 39

Publications and resources



40 Identifying discrimination in employment

Notes


